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DISABILITY OF INSURED—PRE-EXISTING 
DISEASE 


A life insurance policy contained a disability pro- 
vision whereby the insurer obligated itself to waive 
premiums and to pay to the insured a stipulated 
monthly income upon receipt of proof that the 
insured had “become totally and permanently disabled 
as the result of bodily injury or disease occurring and 
originating after the issuance of said policy.” This 
policy was issued to the insured in 1927 after a medi- 
cal examination and while the insured was in good 
health. During the summer of 1937, some ten years 
later, the insured suffered a pain in his right foot 
which increased in severity and two months later his 

Please Route to: left foot was similarly affected. The severity of these 
pains interfered with the insured’s normal activities 
and in 1938 he was forced to discontinue his work. 

The affliction was caused by calcium or bone deposit 
in the Achilles tendon of each foot resulting from the 
manipulation of his feet in early infancy to overcome 
congenital club feet. Medical testimony was to the 
effect that this calcium might have continued dor- 
mant indefinitely and there was no explanation as to 
what caused the condition to become active. The 
insured sought to recover disability benefits but the 
trial court set aside a verdict in his favor and dismissed 
the complaint on the ground that the injury or disease 
which caused plaintiff’s disability did not occur and 
originate after the issuance of the policy and conse- 
quently his disability was not covered by the policy. 


Policy Construed 


The New York Supreme Court, Appellate Division, 
First Department, reversed the trial court’s ruling and 
reinstated the jury’s verdict. The court held that a 
condition such as the one here existing was not a pre- 
existing disease within the meaning of the policy and 
did not constitute an injury or disease which had orig- 
inated prior to the issuance of the policy. Plaintiff had 
clearly established that he was totally and perma- 
nently disabled and the court concluded that his 
disability was within the coverage of his policy. See 
Reiser v. Metropolitan Life Insurance Company, re- 
ported at {[ 502,131. 
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% FIRE AND CASUALTY »% 


Public Liability Insurance—Exceptions to Liability—By de- 
fending an action against its assured without reserving its 
rights under the exception clauses of its policy, a public 
liability insurer became estopped from raising the issue 
thereof in plaintiff’s statutory action against the insurer 
based on the judgment recovered against the assured in a 
New York state court. (Jones v. Zurich General Accident & 
Liability Ins. Co., Ltd. (United States Branch), U.S. C. C. A., 
2nd C.)...{ 300,561. 


Attorney in Fact for Insurance Company.—In absence of alle- 
gations stating a cause of action individually against person 
authorized to act for insurance company in issuing policies, 
judgment entered against such person in an action on a 
policy was reversed. (Shoemake v. Meyer et al., Tex. Su- 
preme Ct.). . .{ 300,562. 


Gas Explosion.—In absence of showing of negligence on part 
of company which shut off gas supply prior to plaintiff’s 
occupancy of house, plaintiff could not recover for injuries 
subsequently sustained when a gas explosion occurred, blew 
the house off its foundation, and buried plaintiff in the 
wreckage. (Froke v. Watertown Gas Co., S. D. Supreme 
Ct.).. . J 300,563. 


Joint Tortfeasors.—Defendant oil company employed McGeorge 
Corporation to repair a leak in a gas pipe owned by the former 
in Oklahoma. Plaintiff's intestate was an employee of the 
corporation and, while engaged with other employees in 
repairing the leak, sustained fatal injuries as the result of an 
explosion which occurred. The court held that a contract 
of compromise entered into between plaintiff and McGeorge 
Corporation, whereby plaintiff was paid $7000.00, was a bar 
to a subsequent action brought against defendant oil com- 
pany. (Eberle, Admz. v. Sinclair Prairie Oil Co., U.S.C. C.A., 
10th C.).. .§ 300,564. 


Explosion of Sewer Gas.—Defendant city was held liable in 
damages for injuries sustained by the minor plaintiff when 
sewer gas, which had been forced into a basement by the 
backing up of the sewer due to the entrance of surface 
waters through an open manhole left open by the city, ex- 
ploded. (Guthrie v. The City of St. Charles, Mo., Mo. Su- 
preme Ct.).. .f 300,568. 


Installation of Bathroom Heater.—Judgment in favor of plain- 
tiff on account of personal injuries sustained when an explo- 
sion occurred due to the negligent installation of a bathroom 
heater in plaintiff's home by defendant plumbers was sus- 
tained. (McKay et al. v. Taylor, Miss. Supreme Ct.) 

7 300,569. 


Return of Unearned Premium.—Judgment for defendant in an 
action by plaintiff to recover an alleged paid and unearned 
premium on a fire insurance policy was affirmed, the court 
ruling against plaintiff on her contention that an agent who 
has accepted the individual credit of a broker is not entitled 
to cancel a policy without refunding to the insured unearned 
premiums paid by said insured to the broker. (Lessner v. 
Monarch Ins. Co., Kansas City Ct. of App., Mo.)... {| 300,570. 


Proof of Arson.—Instruction telling the jury that defendant 
insurer had the burden of proving by a clear and satisfactory 
preponderance of the evidence that the insured deliberately 
started the fire which caused the loss was approved on 
appeal. (Ziegler, Exr. v. Hustisford Farmers Mutual Ins. 
Co. et al., Wis. Supreme Ct.). . . J 300,571. 


Premises Intentionally Burned.—Defendant insurer’s evidence 
was held sufficient to sustain its affirmative defense that the 
insured had intentionally set fire to his building wherein 
were located the fixtures and equipment covered by the pol- 
icy in contradiction of plaintiff’s denial of such charge. 
(Davis v. Security Ins. Co., Neb. Supreme Ct.). . . 300,566. 


Accidental Damage to Property.—The fact that a plaintiff was 
liable to an adjoining property owner for damages to prop- 
erty did not lessen the policy coverage on plaintiff’s prop- 
erty in the event of accidental injury thereto. (Di Marco & 
Ciccone, Inc. v. The Travelers Indemnity Co., N. Y. Supreme 
Ct., App. Div.) . . . J 300,565. 


Damage Caused by Wind, Hail.—The evidence being sufficient 
to show that part of damage to insured property was caused 
by wind and hail within coverage of policy, it was a ques- 
tion for the jury as to how much was so caused and how 
much was caused by water and rain not within the coverage 
of the policy. (Parish v. County Fire Ins. Co., Neb. Supreme 
Ct.) . . . 7 300,567. 


% NEGLIGENCE 
(Other than Automobile) 


Last Clear Chance.—The court held that the evidence adduced 
by plaintiff was insufficient to warrant a finding that the 
fireman of defendant’s train actually saw plaintiff in time to 
prevent him from being struck by the train. The judgment 
for plaintiff was reversed. (Draper v. Louisville & Nashville 
R. R. Co., Mo. Supreme Ct.). . .] 402,420. 


Intoxication of Injured Party.—It was not error for the trial 
court, in a suit brought in Pennsylvania, to admit proof by 
defendant railroad of plaintiff’s habitual tendency, when 
under the influence of alcohol, to fall down and to remain 
where he fell until removed or assisted by others, since this 
was material to the issue of whether plaintiff was struck by 
defendant’s train while crossing at a permissive crossing or 
whether he was struck while lying in an intoxicated condi- 
tion alongside the track. (Hadley v. Baltimore & Ohio R. R. 
Co., U. S. C. C. A., 3rd C.).. .§ 402,418. 


Cattle Struck by Train.—Defendant railroad was held not liable 
for the killing of plaintiff’s cattle, which had strayed from 
the pasture onto defendant’s track, the court holding that 
there was no evidence on which an inference could be based 
that defendant’s agents, while helping to extinguish a fire 
in the pasture, had negligently left a gate open, thereby con- 
tributing to the escape and loss of the cattle. (Louisville & 
Nashville R. R. Co. v. Tankersley, Tenn. Supreme Ct.) 

7 402,416. 


Landlord and Tenant—Contributory Negligence.—Where plain- 
tiff, a tenant in defendant’s building, was injured while 
descending a rear stairway, the court held that since the 
rear stairway was not obviously dangerous, and since there 
was evidence showing that the rear stairway, as well as a 
front stairway, was for the regular use of tenants, the ques- 
tion of contributory negligence was for the jury. (Heinman 
v. United Properties Incorporated, Minn. Supreme Ct.) 

{| 402,419. 


Control of Stairway.--In a suit by plaintiff to recover dam- 
ages for injuries sustained when she fell while descending 
a stairway in defendant’s two-story house, the court held 
that the evidence was sufficient to present a jury question 
as to whether defendant retained control, for the purpose 
of repair, of the stairway leading to the second floor apart- 
ment. (Schwartz v. Federal Deposit Insurance Corp., N. J. 
Supreme Ct.).. . 402,423. 


Fall over Platform.—Plaintiff was injured when she stumbled 
over a platform in a hall owned and operated by defendant 
corporation, and leased for the purpose of meetings to de- 
fendant labor union, of which plaintiff was a member. The 
court affirmed a judgment against defendant corporation, 


but reversed a judgment against the labor union. (Beatrice 
Hromek v. Freie Gemeinde et al.; John Hromek v. Same, 
Wis. Supreme Ct.). . .{] 402,425. 


Lessor’s and Lessee’s Liability to Third Party.—Plaintiff, while 
seated on a box on a sidewalk adjacent to a building owned 
by defendant lessor, was injured when a piece of terra cotta 
fell from the building and struck him. In a suit brought by 
plaintiff against the lessor and lessee of the building, the 
court held that the doctrine of res ipsa loquitur was appli- 
cable as to both defendants. The court further held that, as 
to defendant lessor, it was error for the trial judge to direct 
a verdict for the lessee, for this effectively cut off the 
lessor’s defense that the piece of terra cotta fell solely be. 
cause of the lessee’s negligence. (Kelly v. Laclede Rea 
Estate & Investment Co., Caradine Hat Co., Respondent; Same 
v. Laclede Real Estate & Investment Co., Mo. Supreme Ct.) 
.. . 402,422. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Street Railways.—Plaintiff sued to recover for loss of services, Collision Between Surf Board and Motor Boat.—Plaintiff was 


companionship and medical services arising from injuries 
sustained by his wife when she was struck by one of de- 
fendant’s street cars. The judgment in favor of plaintiff was 
reversed on appeal, on the ground that the trial judge erred 
in admitting evidence of the inability of plaintiff’s wife to 
engage in sexual intercourse subsequent to her injuries. 
(Hart v. Kansas City Public Service Co., Kan. City Ct. of 
App., Mo.).. .] 402,424. 


Pedestrian Struck by Street Car.—In an action by plaintiff to 


recover damages for the death of her intestate, who was 
fatally injured as the result of being struck by defendant’s 
street car as he was crossing the street, the court held that 
the question of the street car operator’s negligence and the 
intestate’s contributory negligence were for the determina- 
tion of the jury. The court further held, in answer to a 
contention of defendant, that the primary cause of death 
was the injuries sustained, and not alcoholism. (Lydon, 
Adm. v. Boston Elevated Railway Co., Mass. Supreme Jud. 
Ct.). . .] 402,428. 


Pedestrian Injured.—Plaintiff was injured while walking on a 


sidewalk when, as she stepped on an iron cap of a coal 
chute, the cap tilted, causing her to fall into the chute. The 
court denied a recovery against defendant municipality on 
the ground that it had no notice, actual or constructive, of 
the defect. However, the court held, as to the abutting 
property owner, that the evidence was sufficient to require 
submission of the case to the jury. (Kniffey v. Reid et al., 
Ky. Ct. of App.).. .] 402,421. 


Municipality’s Liability —Plaintiff was injured while operating 


a grader when the grader blade came in contact with a man- 
hole, causing the grader to overturn. In a suit brought 
against defendant city, a judgment in favor of defendant 
was reversed by the Court of Appeals on the ground that 
the jury was guilty of misconduct in reaching its verdict. 
The Supreme Court concluded that the alleged misconduct 
occurred after the special issues submitted to the jury had 
been answered and the verdict had been prepared and com- 


riding a surf board, towed by a motor boat, when the board 
collided with a motor boat operated by defendant. A ver- 
dict in favor of defendant was set aside and a new trial was 
awarded plaintiff. On appeal, this ruling was affirmed on 
the ground that the verdict was contrary to the evidence. 
(Webb v. Gay, Ala. Supreme Ct.). . . | 402,415. 


* LIFE x 


Waiver of Proof of Disability—An agent’s statement that a 
claim for disability benefits would be futile because of the 
fact that the insured was not totally and permanently dis- 
abled did not operate to waive the requirements of notice 
and proof of disability, said agent’s authority being limited 
by the clear terms of the policy. (Rein v. New York Life 
Ins. Co., Minn. Supreme Ct.). . .[ 502,130. 


Total and Permanent Disability—Instructions telling the jury 
that an insured was to be deemed totally and permanently 
disabled if he was unable to perform the material and sub- 
stantial acts of his business or employment or of any other 
occupation in which he might reasonably be expected to 
engage were approved on appeal from a judgment entered 
in the insured’s favor. (Hurwit, etc. v. The Prudential Ins. 
Co. of America, Calif. Dist. Ct. of App.). . .1 502,134. 


Breach of Condition of Policy—Under policy which required 
that the insured be in sound health on the date of delivery 
thereof, an insurer in contending that the insured was not 
in sound health was relying upon a breach of the condition 
of the policy and not upon any representations as to health 
made in the application by the insured. (National Life & 
Accident Ins. Co. v. Green, Miss. Supreme Ct.). . . 502,132. 


Unsound Health—Burden of Proof.—Under applicable statute, 


wate pleted. The judgment of the Court of Appeals was reversed. burden of proving that insured had not been in sound health 
e the (City of Amarillo v. Huddleston, Tex. Supreme Ct.)... within two year period preceding policy was upon the in- 
there { 402,429, surer in order for it to avoid liability under the policy and 
=—s ae as the court improperly excluded testimony of a doctor and 
ques- Pupil Injured.—Plaintiff suffered the loss of an eye, when a an autopsy report offered by such insurer. (Eureka-Mary- 


nmian 


) 


scriber which had been inserted into and clamped in place 
in a chuck, part of a speed lathe, flew from its fastening. 
The trial judge was held to have erred in setting aside the 
jury’s verdict in favor of plaintiff and in directing a verdict 


land Assur. Corp. v. Gray, U. S. Ct. of App., D. C.)... 
q 502,135. 


dine for defendant board of education, since this was tantamount Bad Faith in Obtaining Policy—An insurer was entitled to a 
held to saying that the testimony of defendant’s witnesses was directed verdict in an action based on an industrial life 
ation credible as a matter of law and that plaintiff’s proof to the insurance policy where the evidence disclosed bad faith in 
pose contrary was incredible as a matter of law. (Thomas et al. the procurement of such policy, it being immaterial whether 
part- v. City of New York et al., N. Y. Ct. of App.). . .] 402,427. or not the application was attached to the policy in view of 
N. J. § y f ; the voidability clause therein contained. (Pullen v. Sun Life 
hock Unaccompanied by Physical Injury.—Where the agent Ins. Co. of America, U. S. Ct. of App., D. C.). . .] 502,136. 
: defendant insurance company informed plaintiff's dece- 
led ent that she was suflering from cancer, a fact not known Agreement Between Insureds.—Agreement between husband 
» de- her death, the court denied plaintiff a recovery, holding that and wife to name the other as beneficiary under his or her 


The 
tion, 
rice 
ame, 


while 
yned 
sotta 
it by 

the 
ppli- 
t, as 
irect 


“No liability exists for acts of negligence causing mere 
fright or shock unaccompanied by contemporaneous physi- 
cal injury, even though subsequent illness results, where the 
negligent acts complained of are neither willful nor mali- 
cious.” (Hillard, Admr. v. The Western & Southern Life 
Insurance Co., Ohio Ct. of App.).. .] 402,426. 


Bridge Worker Electrocuted.—Plaintiff’s decedent, while en- 


gaged in moving some iron pipe by means of a steel cable 
suspended from a “gennywink” on a bridge in Maryland, 
was electrocuted when the cable came in contact with high 
tension wires of defendant power company. The court held 
that, apart from defendant’s general duty of safeguarding 
its wires so that they would not be a source of danger to 
persons rightfully working in their vicinity, defendant was 
guilty of negligence in ceasing to de-energize its wires with- 
= notice, after leading those working in the vicinity to 
stleve that danger from that source had been removed. 
onemngo Power Co. v. State of Maryland, to the use of 
arshall, U. S.C. C. A, 4th C.)...9 402,417. 


policy for a certain amount operated to entitle the husband 


to the proceeds of his wife’s policy upon her death although 
a few months prior thereto she had executed a change of 
beneficiary. (McLean v. Fidelity Life Assn., Neb. Supreme 
Ct.). . .§ 502,137. 


Payment of Assessment.—From evidence showing that check 
for assessment was mailed to insurer on last day of period 
during which it was payable, court concluded that said 
check reached the city where the office of the insurer was 
located on the same day and that the insurer breached its 
contract with the insured by forfeiting her rights under her 
certificate. (Schmidt v. Central Mutual Ins. Assn., Kansas 
City Ct. of App., Mo.).. .] 502,133. 


Increased Assessment.—Failure of insured to pay increased 
assessment on policy as determined and levied in compli- 
ance with the provisions of defendant society’s by-laws, 
which were considered as part of the insurance contract, 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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warranted the insurer in reducing face amount of policy and 
in lapsing same when assessment was not paid on due date. 
(The American Workmen v. Night, Ark. Supreme Ct.).. 

q 502,138. 


Non-Payment of Premium.—The failure of the insured to pay 


the last two premium payments which fell due prior to his 
death prevented recovery under his policy by the benefi- 
ciary, the evidence not establishing that the insured had 
become entitled to the waiver of such premium payments 
7 virtue of the disability provisions of the policy. (Hink- 
ley, Admr. et al. v. The .< Mutual — Ins. Co. of Phila- 
delphia, U. S. Dist. Ct., E. D., Wash., N. Div.). . .] 502,139. 


Creditor’s Right to Cash Surrender Value.—Court erred in dis- 


missing plaintiff’s petition in the form of a creditor’s bill 
seeking to reach the cash surrender value of defendant’s 
policy to satisfy a judgment on the ground that said policy, 
being payable to the insured’s wife, was exempt by statute 
from attachment by creditors, the debt on which the judg- 
ment was based having been incurred prior to the passage 
of the exemption statute. (Fidelity Coal Co. v. Diamond 
et al., Ill. App. Ct.). . .§ 502,140 


% AUTOMOBILE * 


Insurer’s Right to Sue in Own Name.—Having taken an assign- 


ment of its insured’s claim against defendant, an insurance 
company sought to recoup, in its own name, the amount 
paid its insured. The action, however was not maintainable 
in the name of the insurance company since a right of action 
for damages for a tort may not be assigned. (St. Paul, Erie 
& Marine Ins. Co. v. Bender, Kan. Supreme Court.).. 

{ 704,630. 


Owner’s Liability—Defendant permitted another to drive his 


car and was held responsible for said driver’s negligence. 
From the evidence it could be inferred that he furnished 
the car for the trip and that the trip was his own under- 
taking; that he consented that the car should be driven in his 
behalf; and that, while he made no attempt to interfere 
with the manner of driving, he did not yield the sole right 
of control. (Wilkins v. Page, N. H. Supreme Ct.) 

{ 704,611. 


Consent to Operation of Car.—Defendant left his car with his 


father for the latter’s use. About an hour after the acci- 
dent in which plaintiffs were injured, the father reported that 
the car had been stolen. How the driver had come into 
possession of the keys was unexplained. It was held that 
this evidence was insufficient to overcome, as a matter of law, 
the presumption that the car was operated with defendant’s 
consent and the direction of verdict in his favor could not 
be upheld. (Fink v. Brzezinski; Staley v. Same; DeGlopper v. 
Same, N. Y. Supreme Ct., App. Div.).. .] 704,620. 


Operation of Government Truck.—When the driver of a gov- 


ernment truck attempted to pass the vehicle ahead of his, 
the government truck collided with an approaching Ford 
sedan and then crashed into an approaching truck. Upon 
a finding that the double collision was caused wholly, solely 
and proximately by the grossly negligent operation of the 
government truck, the court entered judgments against the 
United States, compensating the various plaintiffs for per- 
sonal injuries ‘and deaths sustained by the occupants of m 
Ford sedan and the truck following it. (Herbert et al. 
United States of America, U. S. Dist. Ct., E. D. of La. eS 

1 704,636. 


Municipal Designation of Coasting Street.—The infant plain- 


tiffs were injured when the sled on which they were coast- 
ing on Midland Avenue, designated by defendant city as a 
coasting street, collided "with an automobile at an intersec- 
tion. The city was held not responsible for the injuries. 
In designating Midland Avenue as a coasting street, the 
municipality exercised a legislative power and merely made 
coasting, otherwise prohibited by statute, lawful. © lia- 
bility arose from the exercise of that power. (Ferrier et al. 

The City of White Plains et al.; Svigals et al. v. Same, 
N. Y. Supreme Ct., App. Div.) .. .] 704,634. 
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Child Coasting Down Hill.—An infant who coasted down hill 
and collided with defendant’s automobile at an intersection 
was denied compensation for injuries sustained, the court 
holding him contributorily negligent as a matter of law. 
(Perea ESS. al v. Kendall et al., N. Y. Supreme Ct., App. Div.) 


Left Turn from Driveway.—The driver of the automobile 
which was turned left across a highway from a private 
driveway in the face of approaching traffic was held con- 
tributorily negligent in the ensuing collision. The negli- 
gence of said driver was imputed to his passenger and no 
recovery was permitted for said passenger’s death. — 
wns = v. Bailey Products Co., Mich. Supreme Ct.).. 


Left oo at a Car Collision.—The driver of 
a car was not liable for damages caused when his car col- 
lided with another car which had approached from the 
opposite direction and stopped at an intersection prior to 
turning left, the collision resulting when a third car shoved 
the stopped car into the path of the defendant’s approaching 
vehicle. (Moses v. Mitchell, Neb. Supreme Ct.)...] 704,629. 


Garbage Wagon Struck by Taxicab.—The owner, driver and 
insurer of the taxicab which struck the left center of a mule 
drawn garbage wagon on which plaintiffs were riding were 
held answerable for the injuries inflicted upon plaintiffs in 
the me (Gebbs v. Anderson et al., La. Ct. of App.) 


Prospective Bus Passenger Injured.—A prospective bus pas- 
senger fell on icy pavement while attempting to reach de- 
fendant’s bus which had stopped ten feet from the curb. It 
was held that a question of fact was presented as to the 
exercise of due care upon the part of the operator of the 
bus and that error had been committed in dismissing the com- 
plaint of the prospective bus passenger and her hus- 
band. (Young et al. v. Jamaica Buses, Inc., et al., N. Y. 
Supreme Ct., App. Div.).. . 704,632. 


Passenger Injured—Sudden Starting of Bus.—In a suit brought 
by plaintiff to recover damages for injuries alleged to have 
been suffered by his wife while preparing to alight from 
defendant’s bus, when the bus was started without warning 
and with a sudden jerk or lurch, the court overruled defend- 
ant’s many assignments of error and affirmed the judgment 
for plaintiff. (Dallas Railway & Terminal Co. v. Whitcomb, 
Tex. Ct. of Civ. App.). . . | 704,614. 


Riding with Intoxicated Driver.—Plaintiff was denied compen- 
sation for injuries sustained when defendant, driving the 
automobile in which she was a passenger, sideswiped an- 
other car, ran off the road and crashed into a tree. She 
was held contributorily negligent as a matter of law in con- 
tinuing to ride with defendant with knowledge of his intoxi- 
cated condition. (Sutherland v. Davis, Ky. Ct. of App.) 

{ 704,617. 


“ie Vehicle on Curve.—Plaintiff alleged that defendant's 

husband drove toward a curve at a speed of about 70 miles 
an hour and, in an attempt to pass a forward vehicle, 
usurped the way of approaching vehicle and either collided 
with an approaching car or lost control of the car, causing 
it to leave the road and overturn. It was held that she had 
alleged sufficient facts to warrant a finding of gross negli- 
gence or wilful and wanton misconduct within the meaning 
of the Florida Guest Statute and that her complaint had 
been erroneously dismissed. (Hollander v. Davis, U. S. C. C. 
A., 5th C.)...9 704,625. 


Emerging from Truck—Struck by Bus.—Plaintiff was denied 
compensation for injuries sustained when he was struck by 
defendant’s bus as he emerged from the cab of his truck 
close to the side of the bus. There was no proof of negli- 
gence on the part of defendant. (Rague v. Staten Island 
Coach Co., Inc., N. Y. Supreme Ct., App. Div.)... 704,631. 


Four Cars Involved in Collisions—Plaintiff was sitting in a 
car which had been parked off the highway; another car 
was parked behind; defendant’s car and a fourth car ap- 
proached on the highway. Defendant's car struck the rear 
of the second parked car and then struck the car in which 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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plaintiff was sitting. Before the cars came to rest, all four 
vehicles were involved by actual impacts in the several col- 
lisions. The jury’s verdict holding defendant answerable 
for plaintiff's injuries could not be upheld because the court 
failed to embrace in its definition of “proximate cause” the 
term “new and independent cause.” (Jackson v. Edmondson, 
Tex. Supreme Ct.)...{/ 704,635. 


Hotel’s Liability for Theft of Car.—By reason of a hotel man- 


agement’s failure to place plaintiffs’ car in storage, plain- 
tiffs’ car was stolen. The hotel was held answerable for 
the value of the unrecovered contents of the car, for the 
traveling expenses of the plaintiffs in returning to their 
home after the theft, and the cost of retaking possession of 
the car after it was found. (Campbell &c. v. Portsmouth 
Hotel Co., N. H. Supreme Ct.). . .] 704,610. 


Status of Newspaper Carrier—A publishing company estab- 


lished the newspaper route of its carrier who could not ob- 
tain subscriptions outside of his territory and had no 
property interest in the route or the subscription lists. It 
was held that the evidence was sufficient to warrant the 
jury’s conclusion that the relationship of master and servant 
or principal and agent existed between the company and its 
carrier and the company was held answerable for the death 
of a horse, killed as a result of the negligent operation of 
an automobile by the carrier. (The Dispatch Publishing Co., 
Inc. v. Schwenk et al., Ind. App. Ct.)...{] 704,626. 


Employer’s Liability—Defendant Mace, who had completed 


his working day and who intended to drive his wife’s car 
to the downtown section to pay a personal insurance pre- 
mium, volunteered to drive a fellow employee on a business 
call and enroute his negligent operation of the car injured 
plaintiff. It was held that the verdict against his employer 
was not supported by the evidence. (Railway Express 
Agency, Inc. v. Bonnell, Ind. Supreme Ct.). . . 704,622. 


Street.—Plaintiffs were denied 
compensation for the death of a pedestrian who was injured, 
while crossing the street, by defendant’s automobile. It was 
the court’s conclusion that the evidence did not justify a 
holding that even the most alert driver, had he been placed 
in defendant’s position, could have avoided the accident. 
(Stansbury et al. v. Drillon, La. Ct. of App.).. . 704,618. 


Pedestrian Crossing at Intersection—When plaintiff's intes- 


tate had traversed about 12 feet of the crossing at an inter- 
section, he was instantly killed by defendant’s automobile 
which was driven between 50 and 60 miles an hour in a 
district in which the speed limit was 15 miles anhour. The 
jury’s verdict awarding plaintiff compensation for death of 
his intestate was upheld on appeal. (Covert, Admr. v. Ran- 
dall, Mich. Supreme Ct.). . . [ 704,624. 


Pedestrian Stepping into Path of Traffic—When plaintiff 


stepped into the path of oncoming cars, two vehicles stopped 
suddenly. The third car, driven by defendant, because of 
ice and traffic conditions, could not be stopped and struck 
the second car which in turn struck the first car, propelling 
it against the plaintiff. Defendant was held not answerable 
for plaintiff’s injuries. (Agranowitz v. Levine, Mich. Su- 
preme Ct.).. . 704,623. 


Car Backed out of Driveway.—Plaintiff was injured when de- 


fendant, without warning, backed his car out of a driveway, 
striking plaintiff as he sat on a step adjacent to the driveway. 
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It was held that the facts should have been submitted to the 
jury and that error had been committed in the dismissal of 
plaintiff's complaint. (Szablewskt v. Michael, N. Y. Su- 
preme Ct., App. Div.)... 704,621. 


Maintenance of Poles.—An automobile struck an electric light 


pole, knocking it against a pole at an intersection 150 feet 
away; the latter pole fell upon the plaintiff. The company 
maintaining the poles was held not answerable for plain- 
tiff’s injuries, there being no duty upon it to maintain its 
poles in such condition as to resist the weight and force of 
motor vehicles which might be negligently driven off the 
road and into them. (Indiana Service Corporation v. Johnston 
et al., Ind. App. Ct.). . .] 704,627. 


Maintenance of Street Car Tracks.—Plaintiff was injured when 


the automobile in which she was riding was crowded by a 
passing vehicle into the low, sand-filled space between the 
pavement and defendant’s street car track where the auto- 
mobile was struck by a street car. The instruction which 
imposed an absolute duty on defendant to maintain its road 
in such condition that it should not be rendered dangerous 
established a higher legal duty than is imposed by law and 
necessitated a reversal of the judgment in favor of plaintiff. 
(Gary Railways Co. v. Michael, Ind. App. Ct.) . . .] 704,628. 


Water Blown from Towers onto Road.—Defendant maintained 


a gasoline manufacturing plant and water cooling towers in 
connection therewith near a public road. Plaintiff sus- 
tained injury and property damage when, as he was driving 
past the towers, his car skidded, left the pavement and 
overturned. The court held that the evidence was sufficient 
to establish the facts, as found by the jury, that water from 
defendant’s cooling towers had been blown upon the high- 
way prior to the accident, that the operation of the cooling 
towers in such proximity to the highway as to permit water 
therefrom to be blown on the highway constituted negli- 
gence, and that such negligence was the proximate cause 
of the accident. (Skelly Oil Co. v. Johnston, Tex. Ct. of 
Civ. App.).. .] 704,637. 


Damages.—Two thousand dollars was held not excessive com- 


pensation for injuries to a 2l-year old girl who sustained a 
slight concussion of the brain, a jagged cut above her eye, 
a cut nose, cut and bruised lower limbs, a bruised hand and 
an injured ulnar nerve and also had some expense due to 
hospital and doctor bills and damage to wearing apparel. 
(Cleven v. Griffin et al., Mich. Supreme Ct.)...] 704,612. 


Service of Process.—A soldier in the U. S. army who was 


assigned to duty in Maryland at the time a car which he 
was driving, insured by defendant, was involved in a col- 
lision wherein plaintiffs were injured, was held not to be a 
resident of the State of Maryland and, therefore, was such 
a person as might be cited by substitute service. (United 
Services Automobile Assn. v. Harman et al., Tex. Ct. of Civ. 
App.). .. 704,613. 


Law of Case.—Holding on first appeal from judgment in favor 


of plaintiffs in their action growing out of an automobile 
collision involving defendants’ truck that the evidence war- 
ranted the submission of the case to the jury becomes the 
law of the case on a second appeal where there is no sub- 
stantial difference in the record. (Hallum v. Blackford, Ark 
Supreme Ct.)...{ 704,615. 
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